
FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

OCTSS2KV
RETURN RECEIPT REQUESTED

Brian G. Svoboda, Esq.
Perkins CoieLLP
607 Fourteenth Street, N.W.
Washington, D.C. 20005-2011

RE: MUR5879
Democratic Congressional Campaign Committee

and Brian L Wolfi; in his official capacity as
treasurer

Dear Mr. Svoboda:
On November 14,2006, the Federal Election Commission notified your clients of a

complaint alleging violations of certain sections of the Federal Election Campaign Act of 1971,
as amended ("the Act"). A copy of the romplmtwaj forwarded to your cti^

Upon further review of the allegations contained in the complaint »nd information
provided by your clients, the Commission, on October 10,2007, found that mere is reason to
believe the Democratic Congressional Campaign Committee and Brian L. Wolff; hi his official
capacity as treasurer, violated 2 U.S.C. §§ 434(b) and 441a(a), provisions of the Act. The
Factual and Legal Analysis, which formed a basis for the Commission's finding, is attached for
your information.

You may submit any factual or legal materials that you believe are relevant to the
Please submit such:

Counsel's Office within 15 days of your receipt of this letter. Where appropriate, statements
should be submitted under oath. In the absence of additional information, the Commission may
find probable cause to believe that a violation has occurred siid proceed wim conciliation.

Please note mat you have a legal obligation to pieserve aU documents, records and
relating to mis matter until such time as you are notified mat me Qxnimission has

closed its file in this matter. See 18 U.S.C. § 1519.

If your clients are interested in piinuing pro-probable cause conciliation, you should so
request in writing. SfeallC.F.R.5111.18(d). Upon receipt of the request, the Office of the
General Counsel will make laconmendatkmstofheCtam
in fffttlimffllt 1?f Ihf nî f ** «»*mMMindfng H l̂̂ jpg Hut pr̂ pr*M* MHM cnnritiafirm he

pursued. The Ofito of the Generd Counsel may lecoinmendm^pi^
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conciliation not be entered into at this time so that it may complete its investigation of the matter.
Further, the Commission will not entertain requests tor pie-probable cause conciliation after
briefs on probable cause have been mailed to the respondent.

Requests for extensions of time will not be routinely granted. Requests must be made in
writing at least five days prior to the due date of the response and specific good cause must be
demonstrated. In addition, the Office of the General Counsel ordinarily will not give extensions
beyond 20 days.

<£ This matter will remain confidential in accordance with 2 U.S.C. §§ 437g(aX4)(B) and
® 437g(a)(l 2XA), unless you notify the Commission in writing that you wish the investigation to
vj be made public.
tf
<M If you have any questions, please contact Ana Pefla- Wallace, the attorney assigned to this
^ matter, at (202) 694-1650.
O
O Sincerely,

Robert D. Leonard
Chairman

Enclosure
Factual and Legal Analysis



1 FEDERAL ELECTION COMMISSION

2 FACTUAL AND LEGAL ANALYSIS

3

4 RESPONDENTS: Democratic Congressional Campaign MUR:5879
5 Committee and Brian L. Wolff, in his official
6 capacity as treasurer

s I
oo 91. INTRODUCTION

*rt 10
~j 11 This matter was generated by a complaint filed with the Federal Election Commission
<qr
qr 12 (''Commission") by counsel for J.D. Hayworth for Congress, see 2 U.S.C. § 437g(aXl).
O
® 13 Complainant alleges that the Democratic Congressional Campaign Committee ("DCCC") made

14 an excessive in-kind contribution to Harry Mitchell for Congress ("Mitchell Committee'*), which

5S was Harry Mitchell's 2006 principal campaign committee for the U.S. House of Representatives

16 for Arizona's Fifth Congressional District, in the amount of $160,358.31 when it aired a

17 television advertisement in support of, and featuring, federal candidate Harry Mitchell, and

18 improperly reported the disbursement made in onmection with the advertisement as an

19 independent expenditure to the Commission. Complainant alleges that the DCCC'a

20 advertisement utilizes the same footage of Mitchell that the Mitchell Committee used in one of

21 its own advertisements.

22 Because it appeara that the MitcheUQmim

23 used m the IXX£ advertisement, the CtonmuOT^

24 violated 2 U.S.C. §§ 434(b) and 441a(a)m connection with its republkttion of tiie video footage

25 of the candidate.
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1 II. FACTUAL SUMMARY

2 On October 31, 2006, the DCCC aired a television advertisement that included footage of

3 Arizona Congressional candidate Harry Mitchell. MitcheUappeare in at least three frames of the

4 advertisement, which references an endorsement Mitchell received from The Arizona Republic.

Q S The next day, on November 1 , 2006, the Mitchell Committee aired a television advertisement
CO

*T 6 that appears to include the same footage of Mitchell that the DCCC used in the advertisement
0)
™ 7 that aired 24 noun earlier, and also references the endorsement of Mitchell by The Xrborui
<r
O 8 Republic. The overlapping content appears to consist of three screen shots that include identical
0
*"* 9 footage of Mitchell, but display slightly different text on the screen. ' &e Complaint, Ex. 1

10 The complaint alleges that the DCCC disseminated a public communication that resulted

11 in the DCCC's making of an excessive contribution to the Mitchell committee. To support the

12 allegations, the complaint notes that the IXXIC and the Mitchdl Committee bom iised the same

13 video footage in two separate television advertisements that aired within 24 hours of each other

14 and that the candidate was featured prominently in several scenes in the advertisements.

15 Complaint at 2 and Ex. 1. A press report attached to the complaint indicates ***** a Mitchell

16 Committee representative publicly acknowledged mat "[the Mitchell Committee] shot the

17 footage tome time ago and placed it on an mtemet server, niaking it available to anyone."2

18 Complaint, Ex. 2.

HtDlBQSj DHCtt 0* u8
I!MI T^^ff*u tal

ha* touted icraen shots of ^

^
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1 m its respoiiie to the complaint, the DC^

2 similarity" of the advertisements, butfidls to discuss any details of me footage, including the
i

3 source of the footage. The DCCC denies that the advertisement was coordinated with the !

4 Mitchell campaign and explains that the advertisement was produced through its independent

5 expenditure program, which worked behind a firewall mat was intended to prevent "access to

6 information about candidate plans, projects, activities or needs." DCCC Response at 2. In an

7 affidavit attached to the DCCC response, the C^efOpenOing Officer of the DCCC explauied

8 that during the 2006 election cycle, the DCCC adopted written procedures that it called the I

9 "wall" that were "designed to ensure that nonpublic information about a campaign's plans,

10 projects, activities or needs would not be conveyed to those involved in preparing and

11 distributing the DCCX:'s independent expenditures." Habershaw Aff. 1 2. Those written

12 procedures were distributed to all staff and were also available for review by staff on the DCCC' s

13 computer system. Id. 1 5. Under its firewall procedures, individuals assigned to the DCCC's

14 independent expenditure program were prohibited from having contact with campaigns «yid

15 agents of those campaigns "who would benefit fiom me independent expenditiires" and from

16 discussing those campaigns with DCCC staff outride of me independent expenditure program.

17 Id. ̂ 3. The DCCC's firnvaU procedures also h^tedacce^

18 retnrired vendees to oonrotywirn the pn

19 m. ANALYSIS

20 The Qmmiission's regulation stat^

21 «f eanpMgn material* pMpmd hy Hie MndtHate'a «iifhnri*arf committee AaJl he

22 contribution for the purposes of contribution limitations and reporting responsibilities of the
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1 person miking the expenditure. 11 C.F.R. § 109.23. Commission regulations also set forth a

2 number of uses of campaign materials that do not constitute a contribution to the candidate, such

3 as the dissemination of campaign materials done using a committee's coordinated party

4 expenditure authority.3 11 C.F.R. § 109.23(b). However, such dissemination must not exceed

5 the coordinated party expenditure limits of the Federal Election Campaign Act of 1971, as

6 amended ("the Act"). 2 U.S.C. § 441a(d).

7 Based on the Mitchell Committee's public admission that it created the original campaign

8 footage the DCCC used in its advertisement and the similarity of the footage used in bow

9 advertisements, it appears mat me IXX^CrqmbUshed Mitchell's cam

10 an in-kind contribution to the Mitchell C^mnuttee unless the DCXX^ used its coordinated party

11 expenditure authority. 11 C.F.R. § 109.23. However, it does not appear that the DCCC used its

12 coordinated party expenditure authority becaiise it claims it created the advertisement

13 independently. Given the cost of the advertisement (i.e., over $196,000), the DCCC may have

14 niadeanexcesrivern-kmdcortributionofappro Even if the DCCC did use

15 its coordinated party expenditure authority, it stiUwoiUd have made an excessive attribution

16 because the applicable coordinated party expenditure k^tcc behalf of me MitcheU Committee

17 was $39,600. See 2 U.S.C. § 441a(aX2XA), 441a(dX3)(B); Price index Increases for

Tho coGcopboot iBBiBdp ftc fbuowiQg: 1) the cunpu£n mtaU ii diuooimtod, dutnoulBd, or npUuiBiM by the
cmdfetate or the cndttfe'i aufhorind oonanittoe who pieptt«dtliMii«lerid;2)1hecMnpdgiiimtBritlM
ImftmfummmfmA l—An • ffmtm—mmJAMtl

—-—.——J— _ --- . ._• . Ji ----- 1 - J illal.Bi.iii il MB ..••.iliUJn J « m mmmimUHlfNUKB IIBIBIiii • OHNOnHBII, QHinDIIIBil, OK npHNHDMI • • DBVH
under 11 CFJL { 100.73 or 11 CFJL 1 100.132; 4) the cnv^tniMtei^n^coiiratittfi brief qiiote of

_ __^^i<ki_t_ ^uK«i*Sĵ  mm mtmmt mmfm mtmmmmmt^m mmm^m^mm^mm mmfmtm mmtmm• G^^B^HDHBB • WvlBID^B H B^E* OT B BCttBQ^K • vH^DEVHIO^K OB UB WvvU

1 1 f V D ft 100 92.
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1 Coordinated Party Expenditure Limitations. 71 Fed. Reg. 14218 (March 21, 2006).4 In

2 disseminating, distributing, or republiahing Mitchell's campaign footage, the DCCC made an

3 excessive m4dnd contribution to me Mi^^

4 communication as a contributi on in its reports to the Commission. Therefore, the Commission

5 finds reason to believe that the DCCC violated 2 U.S.C. f 441a(a) and 2 U.S.C. § 434(b).

1fra Art a^pjfray Ifcy <̂ B|i||iif jflll Iff Hyifltfllffi ffP"*""1**"" 1***̂  *-M|IMM*"111* •••Jif f** Bafli «i •M înii MAtm^aj

CKhcudkhtD. ItespplksUBUD^inelB^te House cndid^
gg«eofSl^aOOisetfc^faseclifle

RopieseBMives. to2U.S.Cf 441t(c);/VtoAi<tofc^^
Fed. Rag. 14218 (MMi 21.2006).


